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Center Launches “Hot Topic^gJJjirehouse” Lunch Series
In orderto provide Continuing Legal Education programs 
in a convenient and inexpensive format, the Center inaugu­
rated a luncheon series dubbed “Hot Topics at the Firehouse,” 
held at the Old Number One Firehouse Museum and Res­
taurant in downtown Denver, very near the State Capitol. 
Initial response has been gratifying.
Colorado Governor Roy Romer launched the series on 
September 24, addressing the environmental problems 
associated with the nuclear weapons facility located near 
Denver in a talk entitled “Rocky Flats in 2010.”
“Hot Topics” planned for the spring include Robert 
Yuhnke, senior attorney with the Environmental Defense 
Fund, and Brad Beckham, director of air pollution control, 
Colorado Health Department, analyzing the new amend­
ments to the federal Clean Air Act on January 10, and 
Lester Edelman, Chief Counsel for the Army Corps of En­
gineers in Washington, DC, addressing “Federal Wetlands 
Protection: Bogging Down Development?” on February 20.
Other hot topics presented this fall included an analysis 
of the June 1990 U.S. Supreme Court decision Lujan, 
Secretary of Interior v. National Wildlife Federation on No­
vember 14 by CU Law Dean 
Gene R. Nichol, William 
Perry Pendley of the Moun­
tain States Legal Foundation, 
and Thomas Lustig of the 
National Wildlife Federation. 
And on December 10, Jan 
Edelstein of the National En­
vironmental Trust Fund in 
Washington, DC, presented 
her organization’s proposals 
for changing the Superfund 
law. Jack McGraw, Deputy 
Regional Administrator of 
EPA in Denver, was on hand 
to present EPA’s perspective 
on Superfund in its 10 year 
history.
Because of cost we are mailing “Hot Topics” announcements only 
to Denver metro area. If you are interested and are not receiving 
the brochures, please let us know.
Governor Romer. Photo courtesy 
of The Golden Transcript.
Brazilian Environmental Attorneys Visit Center 
Sponsored by Fulbright Commission of Brazil
In August 1990 the Center welcomed a group of 14 
environmental attorneys from Brazil fortwo weeks of discus­
sions and exchanges about environmental and natural 
resource law, supplemented by interviews with various 
officials and field trips to experience Colorado’s environ­
ment first hand.
The Natural Resources Law Center was one of four 
American sponsors1 chosen by the Fulbright Commission of 
Brazil for the group’s six weeks in the United States. The 
attorneys chosen had to be bilingual and have at least two 
years of professional experience in environmental law. 
They proved to be very knowledgeable. Their mandate was 
to learn all they could about U.S. environmental regulation 
and to apply that knowledge to the multiple environmental 
problems Brazil faces. The group represented wide geo-
1 The other sponsors were the Environmental Law Institute in 
Washington, DC, the University of Illinois at Urbana-Champaign, and the 
Texas International Education Consortium in Austin.
Brazilian environmental attorneys learn about resource management in 
Rocky Mountain National Park.
continued on page 2
Brazilian Environmental Attorneys— continued from  page 1
Group portrait of Brazilian environmental attorneys and CU law students at the top 
of Independence Pass.
graphical diversity within Brazil—from the industrial 
areas of Rio de Janeiro and Sao Paolo in the south 
to the Amazonian rain forests, which have been so 
much in the public eye recently.
The Brazilians had not known each other before 
the trip, and one exciting outgrowth of the experience 
was that they began to formulate the concept of a 
Brazilian Environmental Law Institute, to promote 
networking within their large country.
The Center developed a course of study for the 
first week, with half days in the classroom and field 
trips to EPA in Denver, to National Forest sites, the 
Northern Colorado Water Conservancy District, the 
National Center for Atmospheric Research, and the 
Native American Rights Fund. Then the group got 
out of Boulder for a five day tour of Colorado. 
Highlights of the tour included Rocky Mountain 
National Park, a presentation at the Rocky Moun­
tain Institute in Basalt, the Colowyo coal mine near 
Craig, the Climax and Henderson molybdenum 
mines at Leadville and Berthoud Pass respectively, 
and Lake Dillon. Two CU law students—Steve 
Bushong (’92) and Emmett Lee Loy (’91)—went 
along on the tour, along with Kathy Taylor, NRLC 
Coordinator. The Brazilians were delightful tourists, 
soaking up all the information presented with un­
flagging enthusiasm. All the Americans who had a 
chance to spend time w iththemfelt enriched by the 
acquaintance.
Jay Jones (left), Environmental Engineer, AMAX, discusses reclamation work at 
the Henderson Mine, near Berthoud Pass, with Pedro de Azevedo of Sao Paulo, 
and Steve Bushong, second year law student, University of Colorado.
Brazilians don hard hats to go 
on board huge drag line rig at 








Western Water Policy Discussions Continue
On September 20-21, the 
Western Water Policy working 
group heard several presenta­
tions of invited papers, which will 
be edited into numbers 6,7 and 8 
in the Discussion Paper series. 
Professor Arthur Maass of the 
Harvard University Department 
of Government led with a dis­
cussion of “Water Law and Insti­
tutions in the Western United 
States: Comparisons with Early 
Developments in California and 
Australia, Contemporary Devel­
opments in Australia, and Recent 
Legislation Worldwide.”
The second presenter was 
Theodore M.Schad, a water and 
environmental consultant who 
was a director of the Commission 
on Natural Resources at the 
National Research Council and 
also Executive Director of the 
National Ground Water Policy 
Forum at The Conservation 
Foundation. Schad discussed 
“The Changing Scene in the 
American West: Water Policy Im­
plications.”
James Butcher, Theodore Schad, and Professor Holmes Rolston III address the Western Water 
Policy Working Group.
Finally, Professor Holmes Rolston, III, from the Philosophy Department at Colo­
rado State University, discussed ethical issues in water use in a paper called “Using 
Water Naturally.” Rolston’s latest book is entitled Environmental Ethics, and he is founder 
and associate editor of a professional journal of the same title.
Concluding the two-day meeting was a session on Indian water issues, with a 
number of additional invited guests, including several tribal representatives. Initial 
presentations were made by John Echohawk, Executive Director of the Native 
American Rights Fund, and by Steve Shupe, of Shupe & Associates in Santa Fe. A 
lively discussion was moderated by CU Law Professors David Getches and Charles 
Wilkinson.
The Western Water Policy Project is made possible by a grant from the Ford 
Foundation.
Melinda Bruce is Burlington Resources Fellow, Spring 
1991; Lee Lamb studies conflict resolution fall 1990
Melinda Bruce, Oregon Assistant Attorney for Natural 
Resources, will be the Center’s third Burlington Resources 
Fellow spring semester 1991. Ms. Bruce plans to study state 
public land law and to use research assistants to help draft 
model legislation in this area. Ms. Bruce has a B.A. from 
Tulane University and a J.D. from Lewis & Clark Law School. 
(The paper produced by the 1989-90 Burlington Fellow, 
Robert Wiygul, appears on page 6 of this newsletter.)
Dr. Berton L. (Lee) Lamb has been a visiting Research 
Fellow during fall semester 1990. Lamb heads the Water 
Resources Analysis Section of the National Ecology Re­
search Center, U.S. Fish & Wildlife Service in Fort Collins.
Lamb’s interest is in conflict resolution, focusing on 
disputes over instream flow maintenance and on conflict in 
Federal Energy Regulatory Commission licensing. He has 
an M.A. in International Politics from San Francisco State 
University (1970) and a Ph.D. in Political Science from 





on the Instream Flow In­
cremental Methodology," 
in Fisheries (1989); “Self 
and Organizational Effi­
cacy Among Frontline 
Managers inthe U.S. Fish 
& Wildlife Service,” with 
N. Burkardt and R. Bar­
tlett The Environmental 
Professional (forthcom­
ing 1990). Lee’swife, Su­
san Lamb is publisher 
and editor of the new 
journal Rivers.
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Earth Day 2020: Will We Have a Healthier Environment?
George T. Frampton, Jr.*
Next month we’re cele­
brating the 20th anniversa­
ry of Earth Day and I thought 
I would use my time with 
you tonight to talk about 
the prospects for the envi­
ronment on the 50th anni­
versary of Earth Day, 30 
years from now. In thinking 
about what our environ­
ment and our cities are go­
ing to be like 30 years from 
today, cities like Boulder, 
small university cities, I thought I would read you something 
which is a description of such a city:
The city is arguably the country’s most pictur­
esque, a university town with Renaissance stone 
buildings and gothic cathedrals. But it is also sited near 
an area, which over the past 30 years, has increasingly 
become an industrialized area. The city is dying. 
Antiquated steel mills and chemical factories have left 
the air as gray as an old sock, acid rain eats the faces 
off the stone sculptures on the university buildings. 
Pollution is eating at humans too. The soil is so 
contaminated by tons of sulphur dioxide and carbon 
monoxide that many suburbs in the area, entire villag­
es have been condemned. Lead contamination in 
vegetables and fruits is ten times higher than the limit 
set by the World Health Organization. Infant mortality 
rates are four times higher than the national average. 
Life expectancy has been dropping every year for a 
decade. Lung and breast cancer rates climb. Among 
children, chronic bronchitis is endemic. On bad days, 
local doctors say, the city ambulances work all day 
rescuing children who are suffocating in the toxic 
breezes.
A physician at the university’s Institute of Medical 
Biochemistry, who is also vice-president of the local 
ecology club, has known for years that a pharmaceu­
tical factory in her neighborhood was emitting toxic 
solvents. “Every night we lie in bed and smell the 
chemicals,” she says, “acetone, methanol and hydro­
chloric acid.” Her husband died recently of cancer that 
she believes was caused, in part, by pollution. Her 
granddaughter is also ill. She has noticed changes 
over the past 10 years in the neighborhood trees and 
plants as well. She keeps twigs snipped from shrubs in 
a jar of preservative on her desk. The leaves are 
stunted and strangely shaped like the canary in a mine 
shaft whose death warns miners of the presence of 
lethal gas. The leaves are evidence of deep ecological 
damage.
* George Frampton, President of The Wilderness Society, was Natural 
Resources Law Distinguished Visitor in March 1990. The following are 
excerpts from his public address. The full text of his talk is available as an 
Occasional Paper.
Well, that’s not a hypothetical description of Boulder 30 
years from now. It’s a description of Cracow, Poland, today 
which appeared on the front page of the Washington Post 
this m orning.. . .
I think people are beginning to perceive that we are facing 
really fundamental threats: threats to the integrity of our 
atmosphere,. . .  finally people are beginning to think about 
environmental protection not as a luxury but a necessity, as 
a survival issue, a national security issue. And certainly 
events in eastern Europe have accelerated that trend .. . .
Despite this heightened consciousness, the environmen­
tal problems that we face today, looking 30 years ahead, are 
dramatically different and more complex than the problems 
that we faced or thought we faced in 1 9 7 0 ... .
First, we’ve moved already from the release of modest 
quantities of pollutants and waste to the release of huge 
quantities.. . .
Second, there’s been a tremendous increase in the 
toxicity of what we’re putting out there, . . . now we have 
thousands of synthetic chemicals that are highly toxic even 
in the most minute quantities, and which accumulate either 
in the atmosphere or biological system s.. . .
Third, the problems we face today are interactive prob­
lems. They aren’t just the impact of DDT or PCB on a 
biological organism or on human health. They really have to 
do with the relationship between different kinds of chemicals 
and different kinds of processes.. . .
Fourth, in 1970 on Earth Day we looked at our environ­
mental problems as domestic problems, and problems of 
the developed world. Now we’re aware that these problems 
are perhaps even more important in the Third W orld .. . .
[Wjhen you think about the problems we face, these 
challenges are mind-boggling. If we’re going to solve prob­
lems of pollution and loss of bio-diversity and atmospheric 
degradation and do it on an international basis in 20 or 30 
years, how are we going to do that? It’s certainly going to 
take more than tightening a few U.S. laws and some tailpipe 
standards here and some no-net-loss of wetlands policy 
there, and a little more foreign aid to India and Africa. 
That’s not even scratching the surface. What do we have 
to do? . . .
First, population policy is going to have to be the number 
one issue in international affairs. It will have to be at the 
forefront of all international relations and foreign policy of 
every country in the world, because at the current rate of 
expansion (the population having doubled from 2.5 billion to 
5 billion since 1950) it’s going to double again to 10 billion in 
about 40 years. . . .  So the first need is moving toward 
stabilizing world population over the next 30 years at some 
figure like 7 1/2, 8, or 8 1/2 billion people.. . .
Metropolitan governments are going to have to have 
functioning plans to preserve natural resources, air, water, 
and open space in urban and suburban communities. I really 
think that there is a good chance that well short of 30 years
George Frampton
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from now that you will not be able to drive into downtown 
Denver, New York, Los Angeles, San Francisco in an 
internal combustion automobile—  if you want to drive from 
Denver to Albuquerque, you drive your car, but if you want 
to come into town, you drive a golf cart, an electric car, a 
natural gas car, propane, solar, some other form of alterna­
tive fu e l.. . .
It means fundamental changes in society, in institutions, 
in national priorities and in personal lifestyles. And I think 
that points up the fact that the greatest threat to our environ­
ment is not pollution or toxics or global climate instability. 
The greatest threat to the environment is lack of political will 
to make these kinds of changes.
Can the environmental movement play a leadership role 
in trying to develop that kind of political will, both in the 
United States and abroad? . . .
There is certainly a growing diversity in the environmental 
community, and that’s a good thing. While we struggle to get 
some technical expertise to cope with these overwhelming 
problems, we who work in some of the largest national 
organizations are accused of becoming three-piece suits 
who've become co-opted in the political process, and part of 
the problem rather than part of the solution.........
So—combining passion and professionalism—that’s one 
of the tremendous challenges for the national level of the 
environmental movement. Another is trying to figure how to 
use the market, how to structure market incentives, use 
market mechanisms, and use the business community to 
arrive at environmental solutions and environmental clean­
up strategies. How do you do that—and it is going to be 
necessary—without basically being coopted by the 
polluters? . . .
I think increasingly the environmental movement as a 
whole is going to have to deal with the problem of elitism,
elitism at a number of levels. The most obvious level is that 
the environmental movement has simply not really reached 
out to or been able effectively to represent people of color in
the United States___[Also] the environmental community
has always been regarded as somewhat elitist because 
we’re more interested in natural resources than in human 
resources. When it comes to protecting the environment 
versus protecting jobs, we don’t care about jobs, we don’t 
care about people. So we have to make the case that 
environmental protection, in the long run, a sustainable 
society, is the best economic approach. . . .
Now there are those who say that a green party is never 
going to work and point out that in a way the non-profit sector 
of our society functions in the way that the greens have in
Europe and in the Soviet Union__ [but] I am not convinced
that a green party or a green movement is at all out of the 
question for this country.
In 1980, I was involved in challenging state laws that 
restricted John Anderson from getting on the general ballot 
as an Independent candidate.. . .  In the course of arguing 
these cases, I learned a lot about third force presidential 
candidacies and third force political movements in this 
country. We have had a very rich history in this area: a 
history of failure to get people elected President but a history 
of success of getting their ideas and programs, whether 
Bull-Moose or Progressive or whatever, into the political 
mainstream. And I think we may be about ready for a green 
political movement. I think that it’s do-able and that it may be 
the only way of making the kinds of changes, building a 
constituency for the kinds of changes in environmental 
strategy that we need to make between now and Earth 
Day 50.
Thank you.
Workshop on Irrigation Districts Held in December
The Center has received an additional Ford grant to host 
a special workshop on irrigation districts on December 6-7, 
1990. Professor John Davidson of the University of South 
Dakota, Timothy De Young of the law firm Modrall, Sper­
ling, Roehl, Harris & Sisk in Albuquerque, Denver water 
consultant Bruce Driver, and Professor Rodney Smith of 
Claremont McKenna College have been invited to prepare 
Thought pieces” to address the role of irrigation districts in 
water conservation, in protecting water quality, and in water 
reallocation, as well as how irrigation districts are governed. 
The object of the meeting is to outline an agenda for 
research, policy analysis, public education, field experi­
ments, and other activities that could facilitate productive 
change in these important institutions.
Other invited participants include: Professor A. Lee
Brown, Grossmont College, Hal Candee, Natural Re­
sources Defense Council, Walter Coward, The Ford 
Foundation, Professor Merrill Goodall, Claremont Grad­
uate School, Professor Charles Howe, Program on Be­
havior and the Environment, University of Colorado, Lee 
Kapaloski of the law firm Parsons, Behle & Latimer, Lee 
Lamb, Research Fellow with the Natural Resources Law 
Center, Professor John Leshy, Arizona State University 
College of Law, Deborah Moore, Environmental Defense 
Fund, Larry Morandi, National Conference of State Leg­
islatures, Lee Rozaklis, Hydrosphere, Professors David 
Getches and Charles Wilkinson, University of Colorado 
School of Law, and Larry MacDonnell and Teresa Rice 
from the Natural Resources Law Center.
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Uncertainty, Politics, and Outer Continental Shelf 
Development
Robert B. Wiygul*
Outer Continental Shelf 
(OCS) oil and gas drilling 
has been a controversial 
subject ever since the 
Santa Barbara Oil spill of 
January, 1969. In the past 
decade, the Reagan ad­
ministration’s plans to open 
to exploration additional 
areas of the OCS on the 
East and West Coasts have 
been met with Congres­
sional action denying the 
Department of the Interior the funds necessary to carry out 
proposed lease sales, and in the last Congressional session 
legislation was introduced to place a permanent moratorium 
on oil and gas leasing on most of the OCS. In general, the 
federal government’s program to develop the OCS has 
been in trouble everywhere outside the Western Gulf of 
Mexico, an area that has traditionally welcomed oil and gas 
development.
Robert Wiygul
In general, the federal government’s pro­
gram to develop the OCS has been in 
trouble everywhere outside the Western 
Gulf of Mexico, an area that has traditionally 
welcomed oil and gas development.
The quality and quantity of environmental information 
used in the federal offshore leasing program has recently 
been the target of criticism from several sources. A commit­
tee of the National Research Council, charged to evaluate 
the adequacy of environmental information for making leas­
ing decisions in three areas offshore California and southern 
Florida, recently released a report finding inadequacies in 
the information available for each of the areas. Equally 
important, the committee expressed a number of more far- 
reaching criticisms of the OCS leasing program. A joint 
federal-state task force evaluating the propriety of sched­
uled OCS leasing off the coasts of Washington and Oregon 
has also recommended that leasing be delayed until addi­
tional environmental studies are completed. Finally, in late 
June 1990, the Bush administration announced a decision 
that scheduled leasing of large OCS areas off Washington, 
Oregon, California, Florida and New England would be 
delayed until further environmental studies could be per­
* Attorney, Gordon, Arata, McCollam & Duplantis, New Orleans. Mr. 
Wiygul was the Burlington Resources Fellow at the Center from January 
to May, 1990.
formed. In a related decision, the administration has stated 
that in its soon to be proposed five-year lease program some 
areas formerly open will be closed to leasing altogether.
How did we get to this point, and how far will 
the Bush administration’s proposals go 
toward solving these problems?
All of this points to something amiss in the way the United 
States has gone about developing its Outer Continental 
Shelf resources. A system that has left some of the coastal 
states in an institutional posture of opposing OCS devel­
opment— and frustrated enough to resort to policy-making 
through the unwieldy device of Congressional budget 
moratoria— is rather clearly a system with a problem. A 
system apparently prepared to schedule and undertake 
leasing and development without adequate scientific infor­
mation on their impacts also has a problem.
How did we get to this point, and how far will the Bush 
administration’s proposals go toward solving these prob­
lems? The first of these questions is easier to answer than 
the second, because it is not yet clear how the Bush 
administration plans to implement these proposals. In this 
article, I will discuss some of the statutes governing OCS 
activities, the way that those statutes interact with the state 
of available information about the impacts of OCS devel­
opment, and how that has helped lead us to the present 
impasse. At the end of this article I will venture a few 
suggestions on how the Bush administration’s proposals 
might help solve these problems.
Let’s begin with a few basics.
OCS oil and gas wells are drilled from one of several 
different sorts of installations, including fixed platforms, so- 
called “jack-up” rigs, or anchored drilling vessels. Drilling is 
a big operation, requiring a large number of support personnel 
and significant onshore support facilities. If oil or gas is 
discovered, then additional wells are drilled, and fixed 
platforms to hold production facilities are installed. I n addition, 
the oil or gas must be transported to shore either by pipeline 
or by vessel. Unless the production is transported elsewhere 
by vessel, onshore transmission and possibly processing 
facilities must be constructed.
These activities cover a lot of ground, and the kinds of 
environmental effects they can cause are equally wide- 
ranging. Many are rather obvious and can be predicted with 
some certainty. Rig emplacement can cause physical impacts 
on bottom-dwelling biological communities. Pipelines must 
cross often-fragile coastal zone areas. Support facilities 
take up space that may be at a premium in coastal areas.
Other environmental effects are less obvious and less 
certain. The cumulative effects of construction of gravel 
causeways for placement of pipelines, for example, are not
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known. Animals may adapt to the noise and human pres­
ence associated with drilling operations, or those factors 
may significantly disturb their behavior patterns.
Drilling an oil and gas well produces a number of different 
sorts of effluents, often in large quantities. These include 
drill cuttings, which are the ground-up material produced by 
the bit as a well is drilled, and drilling fluids, which are used 
to lubricate and cool the drilling pipe and bring drill cuttings 
back to the surface. The ingredients of drilling fluids are 
generally fairly innocuous, but they may on occasion contain 
toxic additives. In addition, if large amounts of these cuttings 
or drilling fluids are discharged directly into the ocean, as 
they often are in OCS drilling, they bury nearby bottom­
dwelling organisms, and may affect other factors, such as 
light penetration, for a considerable distance around the 
platform. The available studies do not indicate any long­
term harmful environmental effects from the discharge of 
the sorts of drilling fluids routinely used in OCS operations, 
but definitive studies of areas in the Gulf of Mexico that have 
experienced heavy OCS development have not been per­
formed.
Other sorts of pollutants produced by OCS drilling include 
sanitary waste, miscellaneous sorts of materials used in 
servicing or operating machinery, and solid waste such as 
lost tools or pipe. The engines necessary to run the drilling 
rig may produce significant amounts of airborne pollutants. 
None of these are produced in the same volume as drilling 
fluids and cuttings, but they do have potential environmental 
effects.
As is the case with drilling discharges and 
produced waters, the long-term effects of 
chronic small discharges of oil are not 
known with certainty.
Finally, actual production and transportation of OCS oil 
brings about the possibility of oil spills, which are the real 
hobgoblin of OCS development. They are not predictable, 
they are ugly, and their consequences for wildlife and 
scenery can be devastating. Oil spills differ from other sorts 
of OCS pollution in that they are unexpected events. Over 
the life of any OCS project, however, it is statistically certain 
that small oil spills will occur. In addition, an OCS develop­
ment project of any size brings with it a small but significant 
risk that a large spill will occur.
As is the case with drilling discharges and produced 
waters, the long-term effects of chronic small discharges of 
oil are not known with certainty. In addition, many of the 
long-term effects of larger spills are not completely under­
stood. Finally, it is generally agreed that the available 
technology for spill containment is incapable of completely 
containing a large spill in unfavorable weather conditions. 
This means, in essence, that no matter what precautions are 
taken, there will be some danger of damage to the envi­
ronment if a large spill occurs.
The point of all this is not to give a definitive review of the
Shell Oil Production Platform, Gulf of Mexico, south of Venice, Louisiana, 
in 1025 ft. of water.
scientific information on the environmental impacts of OCS 
drilling, orto suggest that a great deal of time and money has 
not been devoted to study of these impacts. The point is 
simply that in all of these areas there is anywhere from a little 
bit to a great deal of uncertainty. Some of that uncertainty is 
unavoidable. In the case of oil spills, their size and occur­
rence cannot be predicted with certainty, and their effects 
are largely dependent on conditions at the time of their 
occurrence. It is difficult to predict the consequences of 
many other sorts of impacts because ecological relation­
ships on the OCS are extremely complex and not well 
understood. In some cases research is difficult; in others the 
necessary research simply has not been performed. In 
some cases there is disagreement about the value of the 
work that has been performed. I would suggest that one 
useful way of looking at the present deadlock over OCS 
development is to say that many of the coastal states are 
less willing to accept this uncertainty about environmental 
consequences than is the federal government.
. . .  in all of these areas there is anywhere 
from a little bit to a great deal of uncertainty.
With that background, let’s talk a bit about the OCS 
leasing and development process. Beginning in 1978, when 
Congress extensively amended the OCSLA, the OCS leas­
ing and development process has had four stages: pre­
leasing, leasing, exploration, and development and produc­
tion. The basic idea behind putting this structure in place 
was to guide the Secretary of the Interior in making leasing 
and development decisions, ensure that environmental fac­
tors were taken into account, and—by giving the coastal 
states some input—cut down on the litigation that had 
plagued the leasing process since the 1969 Santa Barbara 
oil spill.
In the latter two phases, exploration and development/
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. . . many of the coastal states are less 
willing to accept this uncertainty about 
environmental consequences than is the 
federal government.
production, state input comes both through the OCSLA and 
the Coastal Zone Management Act (CZMA). The CZMA 
permits a state having an approved coastal zone manage­
ment program to review federally permitted activities for 
consistency with that program. In the 1978 amendments to 
the OCSLA, this “consistency review” power was extended 
to plans covering OCS exploration and development (al­
though not, as the Supreme Court held in Secretary of the 
Interior v. California, 464 U.S. 312 (1984), to OCS lease 
sales). These mechanisms for state input were one of the 
key aspects of the 1978 amendments intended to cut down 
on state dissatisfaction with the leasing process.
These mechanisms for state input were one 
of the key aspects of the 1978 amendments 
intended to cut down on state dissatisfac­
tion with the leasing process.
How does this system work together with information 
about environmental consequences of OCS drilling? As we 
go through the phases of OCS development, it will become 
clear that this system, as it has developed, has placed what 
might be called the “burden of uncertainty” on the coastal 
states in their institutional role of opposing OCS oil and gas 
development.
In the pre-leasing phase, Section 18 of the OCSLA 
requires the Secretary of the Interior to prepare a program 
of proposed lease sales for a five-year period. This is 
generally referred to as the “five-year plan.” Environmental 
information is one of the key factors the Secretary is re­
quired to consider in setting the leasing schedule: Section 
18 requires the Secretary, in setting the timing and location 
of lease sales, to attempt to “obtain a proper balance 
betweenthe potentialforenvironmentaldamage.the poten­
tial for the discovery of oil and gas, and the potential for 
adverse impact on the coastal zone.”
In California v. Watt, 688 F.2d 1290 (D.C. Cir. 1981), the 
District of Columbia Circuit established some rather lenient 
standards of review for most of the Secretary’s decisions in 
the Section 18 balancing process:
When reviewing the policy judgments made by the 
Secretary, including those predictive and difficult calls 
the Secretary is called upon to make, we will subject 
them to searching scrutiny to insure that they are 
neither arbitrary nor irrational - in other words, we must 
determine ‘whether the decision is based on a consid­
eration of the relevant factors and whether there has 
been a clear error in judgment.’
We have already seen that much of the scientific informa­
tion about the environmental consequences of OCS devel­
opment is uncertain or subject to interpretation. Taken 
together with the arbitrary and capricious standard of review 
the D.C. Circuit has determined to apply to decisions involv­
ing prediction, or “policy” decisions, it will be extremely 
difficult for a state to successfully challenge a Secretarial 
decision to include an area in the five-year plan.
The Secretary is also vested with a great deal of discre­
tion at the lease sale stage. Again, when Congress enacted 
the 1978 amendments to the OCSLA, one of its purposes 
was to cut down on the litigation and delays that had plagued 
OCS lease sales since the Santa Barbara blowout by 
bringing the coastal states into the leasing process. One of 
the primary avenues for doing this was Section 19 of the 
OCSLA, which provides that the governors of the coastal 
states may submit recommendations on proposed lease 
sales, and that those recommendations “shall” be accepted 
if they provide a reasonable balance between national 
interests and the well-being of local citizens.
This sounds to the good, so far as the coastal states are 
concerned. It givesthem aformal voice in leasing decisions, 
and is mandatory in terms: the Secretary shall accept rec­
ommendations provided he finds a reasonable balance 
between the national interest and the well-being of the 
citizens of the affected state. Section 19 also provides, 
however, that the Secretary’s decision on Section 19 recom­
mendations is subject only to lenient arbitrary and capri­
cious review.
In practice, this has meant that the Secretary’s decisions 
on Section 19 recommendations are more or less unassail­
able, since as we have seen the scientific information 
regarding environmental impacts of OCS activities is often 
uncertain. The Secretary is given wide discretion not only to 
choose the information he will consider in the Section 19 
balancing, but also to draw conclusions from that informa­
tion. Taken altogether, this means that the Secretary’s 
decisions will very seldom exhibit the kind of “ irrationality" 
needed for them to be overturned under an arbitrary and 
capricious standard of review.
In practice, this has meant that the 
Secretary’s decisions on Section 19 
recom m endations are more or less 
unassailable. ..
Another aspect of the leasing process is significant here. 
Like otherfederal actions, OCS leasing activities are subject 
to the National Environmental Policy Act, and an environ­
mental impact statement is routinely prepared for lease 
sales. A numberof lease sales have been challenged on the 
basis that the accompanying environmental impact state­
ments were too vague or were incomplete. Many of these 
challenges have been turned down on the basis that the 
phased or staged nature of OCS development excuses the 
government from the need to consider many potential im­
pacts or perform extensive analysis at the lease sale stage.
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In these decisions, the courts have often relied on the 
idea that the Minerals Management Service (MMS) retains 
the power under its regulations to modify or disapprove 
altogether proposed activities, and the states have the right, 
through the CZMA consistency review process, to influence 
the process at the exploration and development states. The 
same general sort of logic has been used to reject claims 
under the Endangered Species Act (ESA).
A review of the provisions of the OCSLA and the CZMA 
indicates, however, that they can require OCS development 
to be stopped only if serious environmental harm is virtually 
certain.
The OCSLA required the offshore operator to submit a 
document, known as a plan of exploration, prior to drilling an 
exploratory well, and a development and production plan 
prior to drilling additional wells for development of an oil and 
gas field. The plans are reviewed for adequacy by both the 
MMS and the adjacent coastal state or states: the MMS 
under the authority of the OCSLA, and the states under the 
provisions of both the OCSLA and the CZMA.
The MMS has the authority to require modification of one 
of these plans if it is “inconsistent with the provisions of the 
lease, the [OCSLA], orthe regulations prescribed underthe 
[OCSLA]. . . .” The MMS has authority to reject an explo­
ration plan, however, only if it meets some fairly stiff criteria: 
. . .  a proposed activity would probably cause serious 
harm or damage to life (including fish or other aquatic 
life ). . .  orthe marine, coastal, or human environment, 
and that the proposed activity cannot be modified to 
avoid the condition(s).
The criteria for rejection of a development and production 
plan are even stiffer:
Exceptional geological conditions in the lease area, 
exceptional resource value in the marine or coastal 
environment, or other exceptional circumstances ex­
ist, and all of the following:
(A) Implementation of the plan would probably cause 
serious harm or damage to life (including fish or other 
aquatic life) . . .  or to the marine, coastal or human 
environments.
(B) The threatorharmordamage will not disappear or 
decrease to an acceptable extent within a reasonable 
period of time.
(C) The advantages of disapproving the plan out­
weigh the advantages of development and production. 
This is almost word-for-word the same test that is used to 
determine whether an OCS lease can be cancelled out of 
environmental concerns.
Now, these tests require, in addition to their other condi­
tions, that the OCS activities in question probably cause 
serious harm to the environment. Looking back at the uncer­
tainties surrounding OCS development impacts, it is clear 
that it would be a rare situation when these tests could be 
met. It would be difficult to find a situation in which a discrete 
OCS well or even series of wells, with their low risk of oil 
spills and speculative risk from discharges of cuttings, 
produced waters and the like would probably cause serious 
harm to the environment. So we see that review by the MMS 
is extremely unlikely to result in cancellation of an OCS
lease or rejection of an exploration or development and 
production plan.
What about the review power granted the states under 
the OCSLA and the CZMA? The OCSLA permits the states 
to comment on exploration plans, but does not say anything 
about the kind of deference the MMS must give to these 
comments. Section 19 of the OCSLA applies to develop­
ment and production plans as well as leasing decisions, and 
consequently requires consideration of state recommen­
dations, but as we have seen, the standard of review for the 
Secretary’s decisions on Section 19 recommendations is 
quite lenient. This leaves consistency review power.
The federal courts, including the Supreme Court in 
Secretary of the Interior v. California, have tended to treat 
the consistency review power as a sort of “veto” over OCS 
development, subject to administrative appeal to the Secre­
tary of Commerce as provided in the CZMA. A look at the 
Secretary of Commerce's decisions in OCS-related appeals 
from a refusal to concur in a consistency certification sug­
gests that this power is a strong one, but is something less 
than a veto. The Secretary of Commerce, in deciding con­
sistency appeals, has developed standards of review that in 
effect place the “burden of uncertainty” on the coastal 
states.
In consistency appeals invoking OCS development 
projects, the Secretary of Commerce has focused on the 
effects of routine conduct of the proposed activities, and at 
the risk of “unplanned events,” or oil spills. Since the 
available studies do not establish any severe effects from 
drilling fluids and other routine discharges, and the risk of oil 
spills from a particular OCS facility is quite low, the Secre­
tary has routinely overridden State objections to OCS projects 
based on potential damage to the coastal zone from these 
sources.
This is not intended to suggest that consistency review is 
worthless in the OCS context, but it does appear that the 
way the Secretary of Commerce goes about analyzing OCS 
projects will not permit the coastal states to outright stop an 
OCS development project absent extremely rare circum­
stances. In effect, the burden of proof is again on the coastal 
states or other parties opposing OCS development to show 
that the development will cause serious environmental harm.
The experience of the last dozen years 
indicates, however; that as a scientific and 
political matter the current system is not 
working.
Now, let us retrace our steps a bit and think about how 
these different ideas work together. In the early stages of the 
process, leasing and pre-leasing, the government is afford­
ed discretion in its direction whether to put an OCS area up 
for development. The burden is on the coastal states to 
show that the Secretary is wrong, and if information is 
inconclusive or non-existent, that simply cannot be done. 
Thus, virtually any area having some hydrocarbon potential 
can make it through the pre-leasing and leasing stages.
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In the latter states of the process, the regulations permit 
cancellation of a lease or rejection of a plan only if the activity 
will probably cause serious harm tothe environment. Given 
the present state of knowledge, that situation may never 
arise. The states can attempt to block particular projects 
through the consistency review process, but the sort of 
analysis used by the Secretary of Commerce in consistency 
appeals, again along with the present state of information 
about environmental effects of OCS drilling, means that 
such an attempt won’t likely be successful.
Is it necessarily a bad thing that the burden of uncertainty 
is on the states and others opposing OCS development? 
After all, just as we do not need perfect information to go 
forward with OCS development, so we do not need perfect 
assurance that no environmental harm whatsoever will 
result. In addition, the policies to be served by OCS oil and 
gas development, such as energy security and providing 
employment, are undoubtedly important. The experience of 
the last dozen years indicates, however, that as a scientific 
and political matter the current system is not working.
As a policy matter, we do not need perfect information to 
make decisions about OCS leasing, exploration and de­
velopment, but we do need scientifically adequate infor­
mation. The National Research Council tells us that infor­
mation in some areas—how ecosystems work, and chronic 
and sublethal effects of development, for example— is not, 
as scientific matter, adequate. The Bush administration has 
in effect stated that some lease sales were scheduled 
without adequate information. Yet the system as it now 
exists would have permitted leasing and even development 
to go forward in those areas.
Will the recent Bush proposals cure these 
problems? The answer is a firm “maybe.”
As a political matter, if we accept the idea that the states 
are, in many cases, less willing than the federal government 
to tolerate uncertainty about the environmental effects of 
OCS development, then it is easy to see how this process 
has helped send the states to the political forum. Looking at 
the process, there appears to be no point at which the states’ 
environmental concerns are entitled to any particular defer­
ence. This is what Mr. John Van de Kamp, Attorney General 
of the State of California, says in a recent article in the 
Harvard Environmental Law Review, and I generally agree 
with his conclusions, if not all of his reasoning.
Will the recent Bush proposals cure these problems? The 
answer is a firm “maybe.” Thus far the administration has 
stated only in general terms that leasing in a number of 
areas will be delayed while additional environmental infor­
mation is collected. Some particularly sensitive areas will 
simply be set off limits to leasing altogether, although it is not 
clear how those areas will be chosen. A few suggestions 
follow on how these policies might be fleshed out.
First, the federal government needs to face up to the fact 
that many of the coastal states, with respect to routine 
conduct of oil and gas operations, want assurance that there
will be no serious environmental damage, not just assur­
ance that there is no evidence that such damage will occur. 
This means performing the studies necessary to generate 
consensus on this point. This in turn means paying more 
attention to studies in the Gulf of Mexico, where most OCS 
development has occurred, but a disproportionately small 
amount of OCS research has been performed.
Second, the federal government should recognize that 
there are many areas, the Florida Keys being a good 
example, that local residents (and often others) feel so 
strongly about for essentially aesthetic reasons that they will 
not countenance even the most minimal risk of a catastroph­
ic environmental event such as an oil spill. In other words, 
there are some areas in which the unavoidable uncertainties 
of OCS development simply are not acceptable. In choosing 
areas that will be set off limits to drilling, the Bush admin­
istration needs to give more deference to local concerns 
than has been given in the past.
Third, in areas in which development is going to continue 
to occur, such as the Gulf of Mexico and Alaska, the 
government may need to rethink its way of doing business. 
If the real purpose of OCS development is to increase 
domestic energy production and national energy security, 
and not just to bring more money into federal coffers, then 
the government could give up a share of its royalties and 
bonuses to afford greater environmental protection, but still 
keep offshore drilling financially attractive to oil companies. 
Local opinion in these areas has traditionally supported 
OCS drilling; the government should make sure that support 
is justified by making sure the environment is protected to 
the greatest feasible extent.
One example would be to give up a portion of its lease 
bonus in exchange for a guarantee of on-site, state-of-the- 
art oil spill containment and cleanup equipment during 
exploratory drilling, and the barging of drilling muds to 
onshore disposal facilities. Another way might be accept a 
slightly less royalty, but require additional safeguards during 
production, such as reinjection ratherthan ocean disposal of 
all produced waters. Another important suggestion, which 
again the Bush administration is considering, would be to 
give the adjacent coastal states a more significant share of 
OCS revenues than the small amount they receive now. 
This would permit the states to maintain the infrastructure 
and technical staff necessary to properly deal with OCS 
development. It would also permit the states to more readily 
fund their own research into the effects of OCS development.
If these proposals signal a real change in 
attitude by the federal government, it may 
get the OCS development program out of its 
present impasse.
The Bush administration’s proposals could be the foun­
dation for a new consensus on OCS oil and gas drilling. If 
these proposals signal a real change in attitude by the 
federal government, it may get the OCS development pro­
gram out of its present impasse.
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Publications and Materials of the Natural Resources Law Center
For sales within Colorado, please add 6.56% sales tax.
NRLC Associates (who have joined at the $100 level) take 20% 
discount on all orders.
Books:
• Instream Flow Protection in the West, Lawrence J. MacDonnell, 
Teresa A. Rice, and Steven J. Shupe, eds., 1989, $20
• Proceedings of the Sino-American Conference on Environ­
mental Law, Beijing, 1987, 1989, $10
• Water and the American West: Essays in Honor of Raphael J. 
Moses, 1988, David H. Getches, ed., $16
• Tradition, Innovation and Conflict: Perspectives on Colorado 
Water Law, 1987, Lawrence J. MacDonnell, ed., $15
Conference Materials - Notebooks and Audiotapes
• Moving the West’s Water to New Uses: Winners & Losers, 550 
page notebook of outlines from 3-day conference, June, 1990, 
$60; cassette tapes of speakers’ presentations, 3 days, $150.
• Boundaries & Water: Allocation & Use o f a Shared Resource, 
560 page notebook of outlines and materials from 3-day 
conference, June 1989, $60; cassette tapes of speakers’ 
presentations, 3 days, $150.
• Water Quality Control: Integrating Beneficial Use and Envi­
ronmental Protection, 688 page notebook of outlines and 
materials from 3-day conference, June 1988, $50; cassette 
tapes of speakers’ presentations, 3 days, $150.
• Natural Resource Development in Indian Country, 500 page 
notebook of outlines and materials from 3-day conference, 
June 1988, $50; cassette tapes of speakers’ presentations, 3 
days, $150.
• Water as a Public Resource: Emerging Rights and Obligations, 
555 page notebook of outlines and materials from 3-day 
conference, June 1987, $50; cassette tapes of speakers’ 
presentations, 3 days, $150.
• The Public Lands During the Remainder of 20th Century: 
Planning, Law and Policy in the Federal Land Agencies, 535- 
page notebook of outlines and materials from 3-day confer­
ence, June 1987, $50; cassette tapes of speakers’ presen­
tations, 3 days, $150.
• External Development Affecting the National Parks: Preserv­
ing "The Best Idea We Ever Had,” 580-page notebook of 
outlines and materials from 2-day conference, Sept. 1986, 
$30; cassette tapes of speakers’ presentations, full 2 days, 
$80.
• Getting a Handle on Hazardous Waste Controls, 361-page 
notebook of outlines and materials from 2-day conference, 
June 1986, $30; cassette tapes of speakers’ presentations, 
full 2 days, $100.
NRLC Western Water Policy Discussion Series Papers
“Water Law and Institutions in the Western United States: Com­
parisons with Early Developments in California and Australia, 
Contemporary Developments in Australia, and Recent Legisla­
tion W orldw ide,” Arthur Maass, 25 pgs., 1990, No. 7 of Series, $6.
"Water, The Community and Markets in the W est,” Helen M. 
Ingram and Cy R. Oggins, 12 pgs., No. 6 of Series, $6.
"From Basin to ‘Hydrocommons’ : Integrated Water Management 
Without Regional Governance,” Gary D. Weatherford, 22 pgs., 
No. 5 of Series, $6.
"Water Rights Decisions in Western States: Upgrading the Sys­
tem for the 21st Century,” Steven J. Shupe, 18 pgs., 1990. No. 4 
of Series, $6.
"Water & the Cities of the Southwest,” John Folk-Williams, 14 
pgs., 1990, No. 3 of Series, $6.
“The Constitution, Property Rights and The Future of W ater Law,” 
Prof. Joseph L. Sax, 22 pgs., 1990. No. 2 of Series. $6.
"Values and Western W ater; A History of the Dominant Ideas,” 
Prof. Charles F. W ilkinson, 10 pgs., 1990. No. 1 of Series. $6.
NRLC Occasional Papers Series
“Earth Day 2020: Will We Have A Healthier Environment?"George 
T. Frampton, Jr., 1990, $3.
"The Prohibition Against Taking Endangered W ildlife in Section 9 
of the Endangered Species Act of 1973: The Existence of Excep­
tions Supports Full Enforcement," Federico Cheever, 1990, $3.
"An Outline of China’s Natural Resources Laws,” Gu Xueting, 
1990, $3.
"Update on Market Strategies for the Protection of Western 
Instream Flows and W etlands,” Robert W igington, 1990, $3.
“Bent Pegs and Round Holes: New Concerns for Oil and Gas 
Commissions," Kemp Wilson, 12 pgs, 1989. $3.
"Reflections on Sixty Years of W ater Law Practice," Glenn G. 
Saunders, 50 pgs, 1989, $6.
“New Roles for the Bureau of Reclamation,” Richard W. Wahl,
1989, $3.
"Transferring W ater Rights in the Western States —  A Compari­
son of Policies and Procedures,” Bonnie Colby, Mark McGinnis, 
Ken Rait, and Richard Wahl, 90 pgs, 1989, $12.
“The Process of Decision-Making in Tribal Courts,” The Honor­
able Tom Tso, 17 pgs, 1989, $3
"The Governmental Context for Natural Resource Development in 
Indian Country,” Susan M. W illiams, 22 pgs, 1988, $3.
"The Federal Onshore Oil and Gas Leasing & Reform Act of 
1987,” Lyle K. Rising, 13 pgs, 1988, $3.
“ Issues and Trends in Western W ater Marketing,” Steven J. 
Shupe, 12 pgs, 1988, $3.
“Granite Rock and the States’ Influence Over Federal Land Use,” 
Prof. John D. Leshy, 22 pgs, 1988, $3.
“Transm ountain W ater D iversions in C o lorado ,” Jam es S. 
Lochhead, 25 pgs., 1987, $3.
"O u t-o f-B as in  W ate r Exports in C o lo ra d o ,” Law rence J. 
MacDonnell, 14 pgs., 1987, $3.
“A Brief Introduction to Environmental Law in China,” Cheng 
Zheng-Kang, Professor of Law, University of Peking, Beijing, 36 
pgs. 1986, $3.
“Regulation of Wastes from the Metals Mining Industry: The 
Shape of Things to Come,” Lawrence J. MacDonnell, 32 pgs. 
1986. $3
Research Reports
"The Water Transfer Process as a Management Option for Meeting 
Changing W ater Demands,” Lawrence J. MacDonnell and others, 
Vol. I ($10) & Vol. II ($15) or both volumes for $22, 1990.
"Transfers of Water Use in Colorado,” MacDonnell, Howe & Rice, 
1990 (chapter from Vol. II above) $5.
"Water Allocation During Drought in Arizona and Southern Cali­
fornia: Legal and Institutional Responses,” David H. Getches,
1990, $15.
"Water Quality and W ater Rights in Colorado,” Lawrence J. 
MacDonnell, Colorado W ater Resources Research Institute, 
(Completion Report 151), 1989. 44 pgs. $6.
“ Integrating Tributary Groundwater Development into the Prior 
Appropriation System: The South Platte Experience,” Lawrence 
J. MacDonnell, Colorado Water Resources Research Institute 
(Completion Report 148), 1988, $6.
"The Endangered Species Act and W ater Development Within 
the South Platte Basin,” Lawrence J. MacDonnell, Colorado 
W ater Resources Research Institute (Completion Report 137) 
1985. $6.
"G uide lines fo r Developing A rea-o f-O rig in  C om pensation ,” 
Law rence J. M acD onne ll, C harles  W. Howe, Jam es N. 
Corbridge, Jr., W. Ashley Ahrens, NRLC Research Report 
Series, 1986. $5.
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